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Court of Appeals of the District of Columbia. 


No. 4135. 

Second National Bank, Washington, D. C., Intervener, et al., 

Appellants, 

vs. 

Michael Yankou, George Peters, Harres Voss, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 38209. 

Harres Vo&s, Plaintiff, 
vs. 

George Peter, Otherwise Known as George Peters; Soterios 
Nicholson, Trustee; Brainard H. Warner, Jr., Trustee; Anastasios 
Georganteas, Alfred D. Smith, Trustee; James Dardanis, and 
Michael Yankou, Defendants. 

Equity. No. 38582. 

Michael Yankou, Plaintiff, 
vs. 

George Peters, L. B. Barrell, Defendants. 

Consolidated. 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled causes, to wit: 
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1 In the Supreme Court of the District of Columbia. 

Equity. No. 38209. 

Harres Voss, Plaintiff, 
vs. 

George Peter, Otherwise Known as George Peters; Soterios 
Nicholson, Trustee; Brainard H. Warner, Jr., Trustee; Anastasios 
Georganteas, Alfred D. Smith, Trustee; James Dardanis, and 
Michael Yankou, Defendants. 

Equity. No. 38582. 

Michael Yankou 


vs. 

George Peters, L. B. Barrell. 

Memoranda. 

August 25, 1920.—Bill of Complaint of Harres Voss vs. George 
Peters, Michael Yankou and other defendants, Equity No. 38209, 
whereby the plaintiff sought the reformation and foreclosure of a 
certain chattel deed of trust, on a bakery, being the property in¬ 
volved in this litigation, filed. 

September 20, 1920.—Answer of defendants Peters and Yankou, 
filed. 

2 January 6, 1921.—Bill of Complaint of Michael Yankou 
vs. George Peters and Louis Barrell, et al., Equity No. 38582, 

the Bill being filed for the dissolution of the partnership between 
the said Yankou and Peters, as owners of said bakery, and against 
Barrell for the cancellation of a certain chattel deed of trust executed 
by Peters on his undivided one-half interest in the bakery, filed. 

January 18, 1921.—Order appointing receivers in Equity cause 
No. 38582, filed. 

February 9, 1921.—Answers of defendants, filed. 

February 18, 1921.—Order consolidating both Equity causes and 
reference to the Auditor, filed. 

April 25, 1921.—Intervening petition of Second National Bank, 
as creditor of the partnership trading as Sparta Bread Company, 
filed. 

June 1, 1921.—Petition and order authorizing Receivers to sell 
the property, filed. 

3 June 8, 1921.—Order allowing Second National Bank to 
intervene, filed. 

August 30, 1922.—Claim of priority by Second National Bank, 
Intervener, filed. 
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Report of the Auditor. 

Filed June 7, 1923. 

******* 

1. The order of February 18, 1921, consolidated the above de¬ 
scribed equity causes, and referred them to the Auditor with direc¬ 
tions to inquire into the matters of fact in said cause alleged, to hear 
and consider testimony, and report findings and conclusions in the 
premises and concerning the relief prayed. 

******* 

(a) That prior to November 26, 1919, Harres Voss was the sole 
owner of the bakery business located at No. 476 L. Street, Southwest, 
in the City of Washington, District of Columbia, which he con¬ 
ducted under the trade name of Sparta Bread Company; 

******* 

(c) That, after further negotiation between the parties, Voss 
executed, under date of April 8, 1920, a bill of sale of “the fixtures, 
tools, machinery, stock-in-trade, horses and wagons, book accounts, 
lease, good will and all personal property used in the business of the 

Sparta Bread Company, all and singular which said goods 
4 and chattels are now located upon the premises known as 
476 L Street, S. W., City of Washington, District of Colum¬ 
bia,” to George Peters, hereinafter called Peters, (who is the same 
person referred to in the agreement dated November 26, 1919, here¬ 
inbefore referred to), for $15,000.00. This instrument was recorded 
on April 14, 1920. 

( d ) Also, that on April 8, 1920, Peters executed a chattel trust, 
covering the property referred to in (c), to Alfred D. Smith, trustee, 
to secure an indebtedness from Peters to Voss in the sum of $5,229.79, 
evidenced by a series of promissory notes aggregating that amount. 
This instrument was recorded on April 23, 1920. On April 9, 1920, 
Peters executed a bill of sale to James Dardanis of one-half of the 
business. 

******* 

(g) That on August 10, 1920, Peters executed a bill of sale, cov¬ 
ering the property referred to in (c), to Michael Yankou, hereinafter 
called Yankou. This instrument was recorded August 20, 1920. 
Although this bill of sale purports to cover “all the goods, chattels 
and personal property,” yet it is found that it was the intention that 
only a one-half interest in the property referred to in (c) was to be 
conveyed to Yankou by Peters. 

( h ) Also, that on August 10, 1920, Yankou and Peters entered 
into a partnership agreement “for the purpose of conducting a 
bakery under the firm name and style of Sparta Bread Company.” 

******* 
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(1) That on August 25, 1920, Voss filed the bill in Equity 

5 No. 38,209, against Peters, et ah, containing the various 
prayers hereinafter set forth in paragraph 8 of this report. 

♦ ****** 

( p ) On October 20, 1920, Peters executed a chattel deed of trust 
conveying his one-half interest in the goods, chattels, and personal 
property described in (c) above, to George T. Thomaides, trustee, to 
secure an alleged promissory note, dated August 5, 1920, for 
$3,000.00, made by Peters, payable to L. B. Barrell. The first para¬ 
graph of the note recites that “one day after date, I promise to pay 
to the order of L. B. Barrell, Three Thousand Dollars, without de¬ 
falcation, value received, within interest.” The chattel deed of trust 
of October 20, 1920, however, recites: 

“Whereas, George Peter is justly indebted unto L. B. Barrell in 
the full sum of Three Thousand ($3,000.00) Dollars as is evidenced 
by a certain promissory note bearing date of August 5, 1920, made, 
executed and delivered by said George Peter and payable one day 
after date to the order of L. B. Barrell, witnessed by J. S. Ullman, 
which note said George Peter hereby agrees to pay in monthly in¬ 
stalments of fifty dollars ($50.00) with interest at the rate of seven 
per centum per annum (with the privilege of making larger pay¬ 
ments in any amount) on the 20th day of each and every month after 
date of this trust until fully paid, each instalment when so paid to be 
applied, first, to the payment of the interest on the amount of prin¬ 
cipal remaining unpaid, and the balance thereof credited on the 
principal. The interest on said note to begin from August 5th, 
1920.” 

( q ) On January 6, 1921, Yankou filed the bill in Equity No. 
38,582 against Peters and L. B. Barrell, praying, among other things, 
for a judicial declaration that the chattel deed of trust described in 
( p ) is void and of no effect, and for a lien in favor of Yankou for 

loans aggregating $1,200.00. 

6 (r) That on January 18, 1921, Alfred D. Smith and Geo. 
T. Thomaides were appointed receivers. The receivers con¬ 
ducted the business until it was sold pursuant to the order of the Court 
mentioned ih ( w ) below. 

* ****** 

( u ) That on February 18, 1921, the two causes were, bj r order of 
Court, consolidated. The reference of the causes to the Auditor is 
contained in the concluding part of this order. 

(v) That on April 25, 1921, the Second National Bank filed an 
intervening petition, claiming the sum of $600.00, with interest at 
six per centum per annum from December 27, 1920, on a note of 
that date made by Peters, and payable to the Sparta Bread Company, 
one month after date, and endorsed “Sparta Bread Co.” “George 
Peter.” 
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(w) That on June 2, 1921, the receivers, pursuant to authority 
of the Court contained in its order of June 1, 1921, sold the business, 
good will, machinery, horses, wagons, automobile truck, tools, stock 
in trade and lease of the business known as the Sparta Bread Com¬ 
pany, for the sum of $3,500.00. 

* ****** 

7. In connection with the sale of the Sparta Bread Company and 
its assets, mentioned in subparagraph (c) of paragraph 2 above, 
made by Voss to Peters on April 8, 1920, the requirements of the 
Sale in Bulk Law (an act to prevent the fraudulent sale of mer¬ 
chandise in the District of Columbia, approved April 28, 1904), 
were not complied with. Voss was the vendor in that transaction. 
The Auditor, therefore, finds that as to all creditors of said 

7 Voss, whose claims remain unpaid, said sale of April 8, 1920, 
is fraudulent and void. Such creditors of Voss are listed in 

Schedule B, and it is recommended that payment in full of their 
claims be authorized. After the allowance of these claims in Schedule 

B, the balance remaining, namely, $2,098.39, is carried to Schedule 

C. 

* ****** 

15. It appears that the chattel deed of trust of October 20, 1920, 
from Peters to Thomaides, was made for the purpose of securing the 
antecedent individual debt owing by Peters to L. B. Barrell; that a 
part of this debt was contracted long prior to November 26, 1919, the 
date on which Peters became connected with the Sparta Bread Com¬ 
pany; that another part of this debt was contracted in June, 1920, 
when Peters was conducting the business as sole owner; that the 
remainder of said debt was contracted on or shortly before August 
5,1920, the date of the note for $3,000.00 given by Peters to Barrell; 
that although the maturity of the note was one day after date, or 
August 6,1920, there was no payment made thereon or protest made 
for nonpayment; and that although the chattel deed of trust of Oc¬ 
tober 20, 1920, contains a modification providing for monthly pay¬ 
ments, no payments, monthly or otherwise, have been made upon 
the aforesaid note. 

* ****** 

18. The Auditor, therefore, finds that the chattel deed of trust, 
dated October 20, 1920, from Peters to Thomaides, confers a right 
only to the interest of Peters in the assets in the hands of the receiv¬ 
ers after the partnership debts are paid. As between Peters and his 
co-partner Yankou, the aforesaid chattel deed of trust of 

8 October 20, 1920, affects only Peters 7 half interest. As be¬ 
tween Peters and Barrell, the persons secured thereunder, 

there is no contention that the aforesaid chattel deed of trust of Oc¬ 
tober 20, 1920, is void. It is, therefore, found that a case for judicial 
declaration that said chattel deed of trust of October 20, 1920, is void 
has not been made. 
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20. The claim of he Second National Bank for $600.00, with 
interest from December 27, 1920, filed on April 25, 1921, mentioned 
in subparagraph (v) of paragraph 2 above, appears to be a debt of 
the Sparta Bread Company, which was created by Peters on June 
23, 1920, when he was conducting the business as sole owner. This 
debt was created originally on June 23, 1920, by the discount of 
a note for $1,015.00, payable three months after date. On its ma¬ 
turity, this note was curtailed by the giving of a new note for $905.60. 
From time to time, other curtails were made until December 27, 
1920, when the note produced in evidence before the Auditor was 
given. The note so produced in evidence is dated December 27, 
1920, and recites that: 

“One month after date, for value received, I promise to pay to 
Sparta Bread Company, or order, the sum of Six Hundred Dollars, 
at the Second National Bank, Washington, D. C., with interest 
at the rate of 6 per cent per annum until paid. All parties hereto, 
including the endorsers hereon, guarantee the payment of this note, 
and do hereby waive demand, notice and protest. ,, 

It is signed “George Peter”, and endorsed “Sparta Bread Co.” * * * 
“George Peter.” 

The Auditor, therefore, finds that the Second National Bank 

9 is entitled to share in the assets in the hands of the receiver, 
as a general creditor of the partnership. 

21. During the period from June 7, 1920, the date on which 
Dardanis reconveyed his one-half interest in the business of the 
Sparta Bread Company to Peters, to August 10, 1920, the date on 
which Yankou entered the business as a partner, the said business 
was conducted individually by Peters, under the name and style of 
Sparta Bread Company. Claims created by Peters during this period 
while so conducting the business would be claims against Peters, 
individually, and not against the partnership composed of Peters and 
Yankou. The Auditor, therefore, has not undertaken to pass upon 
and make any recommendations concerning the individual debts 
of Peters created during the period described. 

******* 

24. The claims of the creditors of the firm business conducted 
under the name and style of Sparta Bread Company, composed of 
Peter's and Yankou, during the period from August 10, 1920, to 
January 18, 1921, w T ho, under the law are entitled to payment out 
of funds in the hands of the receivers before any distribution is made 
to Peters or Yankou, or individual creditors of said Peters or said 
Yankou, are listed in Schedule-C. 

25. To said Schedule C, is brought the balance from Schedule B. 
Distribution of said balance is recommended to be made pro rata 
to the firm creditors, as set forth in Schedule C. The Auditor finds 
that the aforesaid firm creditors did not have notice, either actual 

or constructive, of the chattel deed of trust of April 8, 1920, 

10 from Peters to Smith. As the claims of these creditors ex¬ 
haust the funds in the hands of the receivers, there is nothing 
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for distribution to the partners or to individual creditors of the 
partners. There is, therefore, nothing upon which the chattel deed 
of trust of October 20, 1920, to secure the note for $3,000.00 to L. 
B. Barrell can operate. 

******* 

H. L. DAVIS, 
Auditor Supreme Court, D. C. 


Jun. 7, 1923. 

Memorandum 

June 18, 1923.—Time for filing exceptions to Auditor’s Report 
extended for fifteen days. 

Exceptions of George Peters to Auditor's Report 

Filed June 28,1923 

******* 

Now comes George Peters and excepts to the report filed herein 
by the Auditor in the following respects: 

1. He excepts to the costs amounting to Forty-seven Dollars and 
Sixty-five Cents ($47.65) awarded from the fund to Harres Voss in 
Equity cause No. 38,209, because said bill should be dismissed as the 
Auditor properly finds that no relief can be granted to the plaintiff 
therein. 

2. He excepts to the Auditor’s finding that all costs in the case 
should be taxed against the fund in hand, because as shown by the 

record, the major portion of the cost charges and expenses 
11 were incurred in relation to the claim of Harres Voss, which 
claim is properly disallowed by the finding of the Auditor. 

3. He excepts to the granting of personal relief in the form of 
a money decree in favor of Harres Voss and against this exceptant 
in said Equity cause No. 38,209. 

4. He excepts to the allowance of a money decree in favor of 
Harres Voss against this exceptant in Equity cause No. 38,209. 
because such finding is contrary not only to the law, but also to the 
evidence in the case, being contrary even to the sworn statements 
of Voss himself. 

5. He excepts to the award of Three Hundred and Ninety-five 
Dollars and Twenty Cents ($395.20) to the American Dimalt Com¬ 
pany and Ninety-six Dollars and Seventy-one Cents ($96.71) to 
Blick Brothers, as creditors of Harres Voss, because said claims were 
neither proved before the Auditor nor were their correctness ad¬ 
mitted by this exceptant. 

7. He excepts to the action of the Auditor in placing claims 
which arose under like and similar circumstances into different 
classes with respect to preference and priority, viz: 
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The creditors of Harres Voss existing at the time of his transfer 
of the bakery to George Peters are given priority over the creditors 
of subsequent owners of the bakery, because the Sales in Bulk Act 
was not complied with; yet instead of giving priority to the creditors 
of this exceptant, while he was sole owner of the bakery over the 
creditors of subsequent owners of the bakery, the Auditor 
12 actually gives the creditors of subsequent owners priority over 
the creditors of this exceptant. 

8. He excepts to the Auditor’s holding that the claim of the 
Second National Bank should have priority over the claim of Louis 
B. Barrell, when said claim was contracted under precisely the same 
circumstances as that of the Second National Bank. 

GEORGE PETERS. 


State of Pennsylvania, 

County of Berks, ss: 

George Peters being first duly sworn deposes and says that the 
foregoing exceptions are not filed for delay, and that the allegations 
of fact in said exceptions are true to the best of his knowledge 
and belief. 

GEORGE PETERS. 

Subscribed and sworn to before me this 27 day of June, 1923. 
[seal.] ROBERT E. LEE SMITH, 

Notary Public. 

I, George T. Thomaides, hereby certify that I am attorney of 
record for George Peters, and that in my opinion the matters of law 
stated in the foregoing exceptions are well founded in law. 

GEORGE T. THOMAIDES, 

Attorney for Peters. 


13 Memorandum. 

July 5, 1923.—Petition for substitution of parties, John Barrell 
and Ethene Barrell, administrators of the estate of Louis B. Farrell, 
deceased, filed. 

Exceptions of Receivers to Report of Auditor. 

Filed July 5, 1923. 

******* 

George T. Thomaides and Alfred D. Smith, Receivers in Equity 
cause No. 38,582, respectfully except to the report filed herein by 
the Auditor. 

1. The Auditor awards from the fund in question the sum of 
$47.65 to Harres Voss in Equity cause No. 38,209, as costs, to which 
these Receivers except because no relief is or can be awarded to said 
Voss under said bill, and the same should therefore be dismissed 
with costs against said Voss. 


SEC. NAT. BK. ET AL. VS. MICHAEL YANKOU ET AL. 


9 


2. All costs in the two cases are taxed by the Auditor against the 
fund in question, to which these Receivers except, because the major 
portion of the costs and expenses were incurred in reference to the 
claim of Harres Voss, which claim was properly disallowed by the 
Auditor. 

3. The money decree in favor of Harres Voss against George 
Peters in Equity cause No. 38,209, is recommended by the Auditor, 
to which these Receivers except because such decree would be con¬ 
trary to both the law and evidence in the case. 

4. Said Auditor’s report awards the sums of $395.20 and $96.71 

to the American Dimalt Company and Blick Brothers, re- 
14 spectfully, as creditors of Harres Voss, to which these Re¬ 
ceivers except, because said claims were not established by 
proper or competent evidence. 

5. The said report of the Auditor finds that the claim of Louis 
B. Barrell and that of the Second National Bank are both valid 
claims against George Peters, and arose under similar circumstances, 
both existed at the time George Peters transferred an interest in the 
bakery in question to Michael Yankou, yet said bank is made a 
general creditor together with the general creditors of the firm of 
Yankou and Peters, while the payment of the claim of Louis B. 
Barrell is postponed until after the claim of said bank and the gen¬ 
eral creditors of Yankou and Peters are paid, the satisfaction of which 
will exhaust the entire fund and leave no distributive part for the 
claim of Barrell. To this holding these Receivers except, and con¬ 
tend that the claim of said bank and Barrell should be placed in 
the same class and both given priority over the claims of creditors 
of Yankou and Peters, because the Sales in Bulk Act was not com¬ 
plied with when Peters conveyed an interest in the bakery in ques¬ 
tion to Michael Yankou. 

6. These Receivers except to the refusal of the Auditor to allow 
compensation, because there was no order of court directing it. to 
their counsel, Howard Boyd, who rendered extensive and valuable 
services at their instance for them as Receivers, and whose efforts 
largely contributed to the Auditor’s holding that the whole fund in 
question should be distributed by these Receivers rather than being 
turned over to Harres Voss in satisfaction of his claim. 

GEO. T. THOMAIDES, 
ALFRED D. SMITH, 

Receivers. 


15 District of Columbia, To wit: 

George T. Thomaides and Alfred D. Smith, being first duly sworn, 
depose and say that they have read the foregoing exceptions by them 
subscribed and know the contents thereof; that the matters and 
things therein stated from personal knowledge are true, and those 
stated upon information and belief, they believe to be true. 

GEO. T. THOMAIDES, 
ALFRED D. SMITH, 

Receivers. 
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Subscribed and sworn to before me this 5th day of July, 1923. 
[seal.] KATE P. JOHNSON, 

Notary Public for D. C. 

I, Howard Boyd, hereby certify that I am attorney of record for 
George T. Thomaides and Alfred D. Smith, Receivers, and that in 
my opinion the matters and things stated in the foregoing excep¬ 
tions are well founded in law. 

HOWARD BOYD, 

Attorney for Receivers. 


Memorandum. 

July 5, 1923.—Order substituting parties defendant, filed. 

16 Exceptions of John Barrell and Athena Barrel to the Audi¬ 

tor's Report. 

Filed July 5, 1923. 

* * * * * * * * 

Now come John Barrell and Athena Barrell, Administrators as 
aforesaid, and except to the report filed by the Auditor herein as 
follows: 

1. They except to costs amounting to $47.65 being awarded from 
the fund in question to Harres Voss in Equity cause No. 38,209, 
because said bill should be dismissed as no relief should or can be 
awarded the plaintiff therein. 

2. They except to the taxing of all costs against the fund in ques¬ 
tion because the bulk of them were incurred with respect to the 
claim of Harres Voss, which claim the Auditor properly disallowed. 

3. They except to the Auditor’s finding that a money decree 
should be entered in favor of Harres Voss against George Peters in 
Equity cause No. 38,209, because such finding is contrary to both 
the law and the evidence in the case, and even contrary to the tes¬ 
timony of Voss himself. 

4. They except to the awards in the sum of $395.20 and $96.71 
in favor of the American Diamalt Company and Blick Brothers, re¬ 
spectively, as creditors of Harres Voss, as the correctness of said 
claims were neither conceded nor proved. 

5. They except to claims arising under similar circumstances 
being placed in different preferential and priority classes, and to 
the claim of the late Louis B. Barrell not being given priority 

over the claims of creditors of George Peters and Michael 

17 Yankou arising after the transfer of an interest in the bakery 
in question to Michael Yankou. 

6. They except to the claim of the Second National Bank and of 

the claims of other creditors of George Peters and Michael Yankou 
being given the preference or priority over said claim of Louis B. 
Barrell. JOHN B. BARRELL. 

ATHENA L. BARRELL. 
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State of Pennsylvania, 

County of-Berks, ss: 

John Barrell and Athena Barrell being first duly sworn depose 
and say that the foregoing exceptions are not filed for delay, and 
that the allegations of fact in said exceptions are true to the best 
of their knowledge and belief. 

JOHN B. BARRELL. 
ATHENA L. BARRELL. 

Sworn to and subscribed before me this 3rd day of July, A. D. 
1923. 

[seal.] JOHN P. BREEN, 

Notary Public. 

My Commission will expire May 6th, 1927. 

I, Howard Boyd, attorney of record for John Barrell and Athena 
Barrell, Administrators of the Estate of the late Louis B. 
18 Barrell, hereby certify that in my opinion the matters of law 
stated in the foregoing exceptions are well founded in law. 

HOWARD BOYD. 


Memorandum Opinion. 

Filed September 10, 1923. 

* * * * * * * 

While the cases of Daly v. Sumpter Drug Co., (Amn. Cas. 1914 
B. 1101), Mahoney Jones Co. v. Sans, (128 Tenn. 207), Marlow V. 
Ringor (L. R. A. (N. S.) 1917 D. 619), and perhaps some others 
hold that the sale of an undivided interest in a stock of goods comes 
within the provisions of the Sales in Bulk acts, it seems that these 
cases are based upon statutes which prohibit the sale of a stock of 
goods “or any part thereof” &c. The latter provision is not con¬ 
tained in the act in force here, and I am constrained to hold that 
the sale of an undivided interest in a stock of goods is not within 
the provisions of the local act. 

As to the claim of the Second National Bank I think that the 
note was given for an individual debt of one of the partners and 
was not an obligation of the firm. 

The exceptions to the allowance of this claim as a partnership 
debt will therefore be sustained. 

All other exceptions will be overruled. 


BAILEY, J. 
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19 Final Decree. 

Filed December 11, 1923. 

******* 

The above-entitled causes having been consolidated, came on to be 
heard upon final hearing at this term upon the Auditor’s report, ex¬ 
ceptions thereto, and the argument of counsel and briefs filed by 
them, and upon consideration thereof it is 

Adjudged, ordered and decreed by the Court this 11th day of De¬ 
cember, 1923, as follows: 

1. That the claim for Six Hundred Dollars ($600) as presented 
by the Second National Bank is the personal obligation of the de¬ 
fendant George Peters, and is not an indebtedness of the firm of 
George Peters and Michael Yankou, partners, trading as Sparta 
Bread Company, and that the exceptions to the allowance of said 
claim of said Bank is hereby sustained, and the claim of said Bank 
is hereby finally disallowed, to which ruling said Bank is hereby 
allowed exception. 

2. That the allowance by the Auditor of the Court in Schedule 
C of his report of the claim of the Second National Bank for Six 
Hundred Dollars ($600), together with interest thereon amounting 
to Eightv-eight Dollars and Fifty Cents ($88.50) as an obligation 
of said partnership firm of Peters and Yankou is hereby finally dis¬ 
approved and disallowed, and the pro rata sum of Five_ Hundred 
Thirty-Three Dollars and Two Cents ($533.02) allowed in said Au¬ 
ditor’s report to the Second National Bank on account of said claim 

shall be prorated among the other claimants set forth in said 

20 schedule C, and the interest thereon from the dates of matur¬ 
ity as set forth in said Schedule. 

3. That the said Second National Bank shall take nothing by its 
intervening petition, and the said petition be and it hereby is finally 
dismissed without costs against it. 

4. That the Auditor’s said report be, and the same hereby is, 
finally ratified in all other respects, and the receivers herein are 
hereby authorized and directed to make distribution of the funds 
now in their hands in accordance with said Auditor’s report, as 
modified by this decree. 

JENNINGS BAILEY, 

Justice. 


From the foregoing decree the said Second National Bank, by 
its counsel, and John Barrell and Athena Barrell, Administrators of 
Louis B. Barrell, by their counsel, do severally note an appeal in 
open court to the Court of Appeals of the District of Columbia, and 
the penalty on the undertaking on appeal of each of said parties, 
which shall operate as a supersedeas, is hereby severally fixed in the 
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sum of One Thousand Dollars ($1,000), or deposit Fifty Dollars 
($50) in the Registry of the Court for costs in lieu of supersedeas. 

JENNINGS BAILEY, 

Justice. 


21 Memoranda. 

December 15, 1923.—$50 deposited by Intervening Petitioner, 2d 
Natl Bank, in lieu of appeal bond. 

December 29, 1923.—$50 deposited by Howard Boyd for Deft. 
No. 2 in lieu of appeal bond. 

Assignment of Errors by Second National Bank. 

Filed February 11, 1924. 

♦ * * * * * * 

1. The Court erred in not sustaining the Auditor’s report filed in 
this cause. 

2. The Court erred in holding that the promissory note of Six 
Hundred Dollars ($600.00) payable to the order of Sparta Bread 
Company and signed by George Peters and endorsed Sparta Bread 
Company was not an indebtedness of the firm of George Peters and 
Michael Yankou, partners, trading as Sparta Bread Company. 

3. The Court erred in its ruling upon the report of the Auditor 
in sustaining the following exception to the Auditor’s report: “Ex¬ 
ception of George Peter, No. 8: ‘He excepts to the Auditor’s holding, 
that the claim of the Second National Bank should have priority 
over the claim of L. V. Barrels when said claim was contracted under 
precisely the same circumstances as that of the Second National 
Bank,’ ” and a similar exception filed by the said Barrell and also 

by the Receivers in this cause, and by its said ruling sustain- 

22 ing said exceptions disallowing the claim of the Second Na¬ 
tional Bank. 

4. The Court erred in disallowing the allowance by the Auditor 
of the claim of the Second National Bank and prorating the amount 
of said allowance among the other claimants. 

5. The Court erred in holding that the Second National Bank 
shall take nothing in its intervening petition. 

6. The Court erred in dismissing the said intervening petition. 

7. The Court erred in authorizing the Receivers to make distribu¬ 
tion of the funds now in their hands, excluding from said distribu¬ 
tion the amount theretofore allowed to the Second National Bank 
under the Auditor’s report. 

ALEXANDER WOLF, 
Attorney for Second National Bank. 
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Assignments of Error by John Barrell and Athena Barrell. 

Filed February 15, 1924. 

******* 

1. The court erred in its ruling upon the report of the Auditor 
in not sustaining the exception to the holding of the Auditor in that 
report placing the claim of Louis B. Barrell and the Second National 
Bank in different schedules and giving them different priorities, 
though they were both held to have been valid and existing at the 
time George Peters transferred the bakery in question to Michael 
Yankou, and created under similar conditions. 

2. The court erred in its ruling upon the report of the 

23 Auditor in not sustaining the exception to the holding of 
the Auditor in that report that the Act of Congress approved 

April 28, 1914, commonly known as the “Sales in Bulk Act” did 
not apply to the sale of the bakery by George Peters to Michael 
Yankou. 

3. The court erred in its ruling upon the report of the Auditor 
in not sustaining the exception to the ruling of the Auditor in that 
report, that the claim of Louis B. Barrell against George Peters, ex¬ 
isting at the time the latter transferred the bakery to Michael Yan¬ 
kou, was not entitled to priority over the claims of the creditors of 
the partnership thereafter entered into between George Peters and 
Michael Yankou, and holding that the Sales in Bulk Act did not 
apply to said sale. 

4. The Court erred in holding that the sale by George Peters to 
Michael Yankou, August 10th, 1920, of the bakery and property 
involved in these suits, was not within and controlled by the pro¬ 
visions of the act of Congress approved April 28th, 1914, commonly 
known as the “Sales in Bulk Act.” 

5. The Court erred in refusing to order “Schedule B” of the Au¬ 
ditor’s report amended by placing therein the claim of Louis B. 
Barrell, now represented by his administrators, John Barrell and 
Athena Barrell, which is evidenced by one promissory note of George 
Peters, for $3,000.00, dated August 5, 1920, and payable to said 
Barrell. 

6. The Court erred in ratifying and confirming the Auditor’s re¬ 
port without the said claim of said Barrell, having been first placed 

in “Schedule B” thereof. 

24 7. The Court erred in directing distribution of the money 
held by the Receivers, excluding from such distribution the 

said claim of said Barrell. 

HOWARD BOYD, 

Attorney for John Barrell and Athena Barrell. 
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Designation of Record. 

Filed February 15, 1924. 

* * * * * * * 

To the Clerk of the Court. 

Sir: 

We hereby designate the following portions of the record in the 
above-entitled consolidated causes for the transcript of record on 
appeal to the Court of Appeals: 

1. Memo, of Bill of Complaint filed August 25, 1920, Equity No. 
38,209, by Harres Voss vs. George Peters. Michael Yankou and other 
defendants, whereby the plaintiff sought the reformation and fore¬ 
closure of a certain chattel deed of trust, on a bakery, being the prop¬ 
erty involved in this litigation. 

2. Memo, of Answer of defendants Peters and Yankou, filed Sep¬ 
tember 20, 1920. 

3. Memo, of Bill of Complaint, filed January 6. 1921, Equity 
No. 38,582, bv Michael Yankou vs. George Peters and Louis Barrel!, 
et al., the Bill being filed for the dissolution of the partnership 
between the said Yankou and Peters, as owners of said bakery, and 
against Barrell for the cancellation of a certain chat f el deed of trust 

executed by Peters on his undivided one-half interest in the 
25 bakery. 

4. Memo, of the Answers of defendants filed February 9, 

1921. 

5. Memo, of the Order appointing receivers in Equity cause No. 
38,582. 

6. Memo, of the Order for the consolidating of both Equity causes 
and reference to the Auditor, under date of February 18, 1921. 

7. Memo, of intervening petition of Second National Bank, as 
creditor of the partnership trading as Sparta Bread Company, and 
Order allowing Bank to intervene. 

8. Memo, of the petition and Order authorizing Receivers to sell 
the property (June 1, 1921). 

9. Memo, of claim of priority filed August 30, 1922, by Second 
National Bank, Intervener. 

10. The following parts or portions of the Auditor’s Report: 
Paragraph 1 (one): Sub-paragraphs a, c, d, g, h, l, />, q, r, u, v 
and w of paragraph 2 (two); Paragraph 7 (seven) ; Paragraph 15 
(fifteen); Paragraph 18 (eighteen); Paragraph 20 (twentv); Para¬ 
graph 21 (twenty-one); Paragraph 24 (twenty-four) and Paragraph 
25 (twenty-five). All the schedules of the Auditor’s Report are to 
be omitted. All paragraphs and all subparagraphs of Paragraph 2 
(two) which are not specifically mentioned are also to be omitted, 
as there is nothing contained in the parts of said report hereby 
ordered omitted which in anywise bears upon the points involved in 
this appeal. 
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11. Memo. (June 18, 1923) time of filing exceptions to Auditor’s 
Report extended to fifteen days. 

12. Exceptions to Auditor’s Report (June 28, 1923; July 

26 5, 1923. 

13. Memo. (July 5, 1923, petition for substitution of par¬ 
ties, of John Barrell and Ethene Barrell, administrators of the estate 
of Louis B. Barrell, deceased. 

14. Memo. (July 5, 1923) Order substituting party defendants. 

15. Opinion of Court (September 10, 1923). 

16. Final decree filed December 11, 1923, and notice of appeal. 

17. Memo, of deposits in lieu of appeal bonds. 

18. Assignment of Error by Second National Bank; by Barrells. 

19. This Designation of Record. 

ALEXANDER WOLF, 
Attorney for Second National Bank. 

HOWARD BOYD, 

Attorney for John Barrell and Ethene 
Barrell , Administrators of Estate of 
Louis B. Barrell, Deceased. 


Memorandum. 


February 21, 1924.—Statement of Evidence submitted, signed and 
filed. 

27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 26, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Cause No. 38209, in Equity, wherein 
Harres Voss is Plaintiff and George Peter, otherwise known as George 
Peters, et als., are Defendants; and Cause No. 38582, in Equity, 
wherein Michael Yankou is Plaintiff and George Peters, et al. are 
Defendants, as the same remain upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
24* 

this 12th day of March, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

ByW. E. WILLIAMS, 

EW. Assistant Clerk. 


♦Pencil in copy. 
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28 In the Supreme Court of the District of Columbia. 

Equity. No. 38209. 

Harres Voss 
vs. 

George Peters et al. 

Equity. No. 38582. 

Michael Yankou 


vs. 

George Peters. 

Statement of Evidence. 

Prior to November 26, 1919, Harres Voss was the sole owner of 
the bakery and business located at 476 L Street, Southwest, Washing¬ 
ton, D. C., which he conducted under the trade name of the Sparta 
Bread Company. 

On April 8, 1920, Harres Voss made a bill of sale of said bakery 
and business to George Peters, and on the same date, April 8, 1920, 
Peters executed a chattel trust on said property to secure an indebted¬ 
ness from Peters to Voss in the sum of $5,229.75, evidenced by 
certain promissory notes aggregating that sum, which trust was re¬ 
corded April 23, 1920. 

At the time of the sale Harres Voss owed debts amounting to 
$491.91, which are stated in Schedule B of the Auditor’s report, but 
the Act of Congress, approved April 28, 1904, in force in the District 
of Columbia, commonly known as the Sales in Bulk Law, was not 
complied with. 

By said sale, Peters became the sole owner of said property and 
business, and conducted it under the trade name and style of Sparta 
Bread Company, until August 10, 1920, when he executed a bill 
of sale of it to Michael Yankou, which was recorded August 20,1920. 
At the time of the sale of the bakery to Yankou, Peters owed 
$1,015.00, to the Second National Bank and $3,000.00 to Louis B. 
Barrell, both of which debts were evidenced by promissory notes, 
but the Sales in Bulk Law was not complied with in this sale. 

On August 10, 1920, the day of said sale, Peters and Yankou 
entered into a partnership for the conduct of said bakery under the 
firm name and style of Sparta Bread Company. 

On August 20, 1920, Peters executed a chattel deed of trust cover¬ 
ing his one-half interest in said property and business to secure the 
promissory note, above referred to, dated August 5, 1920, for 
$3,000.00, with interest, made by Peters and payable to L. B. Barrell, 
for money loaned by Barrell to Peters. 
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Louis B. Barrell proved and introduced into evidence the said 
note, bearing date August 5, 1920, for $3,000.00, made by George 
Peters, payable to L. B. Barrell, one day after date, for value re¬ 
ceived with interest. Said note had been given for $3,000.00 
29 loaned by Barrell to Peters, and no part of the same had been 
paid, and it was still held and owned by Barrell, who has 
since died, and John Barrell and Athena Barrell (appellants) have 
duly qualified as administrators of his estate. 

The Second National Bank produced and proved the said note 
above referred to, dated December 27, 1920, and the same was ad¬ 
mitted into evidence. A copy of said note follows: 

One month after date, for value received, I promise to pay to 
Sparta Bread Company, or order, the sum of $600.00 at the Second 
National Bank, Washington, D. C., with interest at the rate of 6 
per cent per annum until paid. All parties hereto, including the 
endorsers hereon guarantee the payment of this note and do hereby 
waive demand, notice and protest. 

(Signed) GEORGE PETER. 

On the back of the foregoing note is endorsed: “Sparta Bread Co. 
George Peter.” 

The debt for which this note was given was originally created on 
June 23, 1920, by said bank discounting for George Peters a note 
for $1,015.00, payable three months after date, to the order of Sparta 
Bread Company and signed by George Peter, who was then the sole 
owner of said bakery and was conducting it under the name and 
style' of Sparta Bread Company. At the maturity of said note and 
from time to time thereafter, viz, September 24, 1920, October 26, 
1920, November 26, 1920 and December 27, 1920, curtails were 
made on said indebtedness and renewal notes given for the unpaid 
balance, which were made and endorsed in the same manner until 
finally the note of December 27, 1920, for $600.00, being the one 
involved in this litigation, was delivered to the Second National 
Bank, signed and executed, as aforesaid, and no payments have 
been made on account of the principal of said note or interest thereon, 
and the said note is now held and owned by the Second National 
Bank. 

The debts of Voss amounting to $491.91 were allowed as a pre¬ 
ferred claim; the claim of Second National Bank of $600.00 was al¬ 
lowed by the Auditor as a claim against the partnership, but the 
court sustained exception thereto, holding said claim to be against 
Peters individually. The claim of Barrell was allowed by the Au¬ 
ditor as a debt of Peters, but denied priority over the firm creditors: 
this finding was sustained by the court. The funds in the hands of 
the Receivers are insufficient to pay the claims against the partner¬ 
ship in full, and such claims were prorated, excluding Barrell from 
any priority or participation in the said fund, and by the ruling 
of the court likewise excluding the Second National Bank from prior¬ 
ity or participation in the fund. 
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The foregoing statement of evidence was duly submitted and the 
same is by the Court this 21 day of February 1924, settled and ap¬ 
proved, and constitutes all the evidence material to the questions in¬ 
volved on appeal to the Court of Appeals, and necessary to a de¬ 
termination of them. 

JENNINGS BAILEY, 

Justice. 

It is hereby stipulated and agreed by the parties to the above 
entitled causes, that the foregoing statement contains all the evi¬ 
dence material to the determination of the points involved in the 
appeals to the Court of Appeals, and that the parts of the record in¬ 
dicated by the “Designation of Record” heretofore filed in 
30 these causes shall constitute the record on appeal, from the 
final decree in said causes, and that said appeals may be con¬ 
sidered and determined upon such record and evidence. 

ALEXANDER WOLF, 

Attorney for Second Nat. Bank. 

HOWARD BOYD, 

Attorney for John Barrell and Athena Barrell, 
Administrators of Estate of L.B. Barrell, Deceased. 

By MARSHALL & RICE, 

Attorneys for Harres Voss. 

ALFRED D. SMITH, 

Attorney for Michael Yankou. 

GEO. T. THOMAIDES, 
Attorney for George Peters. 

GEO. T. THOMAIDES, 

Receiver. 

ALFRED D. SMITH, 

Receiver. 

[Endorsed:] Voss vs. Peters. Eq. No. 38209. Yankou vs. 
Peters. Eq. No. 38582. Statement of Evidence. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4135. Second National Bank, Washington, D. C., intervener, et al., 
appellants, vs. Michael Yankou, George Peters, Harres Voss, et al. 
Court of Appeals, District of Columbia, Filed Mar. 26, 1924. 
Henry W. Hodges, clerk. 
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Second National Bank, Washington, D. C., Inter¬ 
vener, and John Barrell and Athena Barrell, Ad¬ 
ministrators of the Estate of Louis B. Barrell, 
Deceased, Appellants. 

vs. 

Michael Yankou, George Peters, Harres Voss, et al. 


BRIEF FOR APPELLANT SECOND NATIONAL 

BANK 


Alexander Wolf, 
Nathan Cayton, 
Attorneys for Second 
National Bank, 
Intervenor. 


Priss or Byron S. Adams, Washington, D. 0. 






IN THE 


Court of AppralB.SiHtrirt of Columbia 


No. 4135 


Second National Bank, Washington, D. C., Inter¬ 
vener, et al., Appellants 
vs. 

Michael Yankou, George Peters, Harres Voss, et al. 

Equity No. 38209 


Harres Voss, Plaintiff 
vs. 

George Peter, Otherwise Known As George Peters ; 
Soterios Nicholson, Trustee ; Brainard H. Warner, 
Jr., Trustee; Anastasios Georganteas, Alfred D. 
Smith, Trustee ; James Dardanis, and Michael Yan¬ 
kou, Defendants. 


Equity No. 38582 


Michael Yankou, Plaintiff 
vs. 

George Peters, L. B. Barrell, Defendants 


Consolidated 


BRIEF FOR APPELLANT SECOND NATIONAL 

BANK 

STATEMENT. 

The facts in this case are set forth in the report of 
the Auditor (R. 3-7), and the Statement of Evidence 
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(R. 17). The Second National Bank, as a creditor of 
the partnership trading as Sparta Bread Company, 
filed its intervening petition in the cause on April 25, 
1921, setting up the promissory note held by it against 
the said partnership, and on June 8, 1921, the court 
passed its order allowing the Second National Bank to 
intervene, and thereafter on August 30, 1922, the bank 
filed in the cause its claim for priority as intervenor 
(R. 2). No objection was made to the allowance of the 
said order of intervention or to the filing of the claim of 
priority. Thereafter hearings were held before the Au¬ 
ditor of the court to whom the consolidated cause had 
been referred, and the bank produced and without ob¬ 
jection proved the said note, dated December 20, 1920, 
and the note, as a claim against said partnership was 
admitted in evidence, said note being as follows: 

“One month after date, for value received, I 
promise to pay to Sparta Bread Company, or or¬ 
der, the sum of Six Hundred Dollars, at the Sec¬ 
ond National Bank, Washington, D. C., with inter¬ 
est at the rate of 6 per cent per annum until paid. 
All parties hereto, including the endorsers hereon, 
guarantee the payment of this note, and do hereby 
waive demand, notice and protest. 

(Signed) George Peter.” 

The back of the note was endorsed “Sparta Bread 
Company, George Peter” (R. 18). 

The debt for which this note was given was orig¬ 
inally created on June 23, 1920, by said bank discount¬ 
ing for George Peters a note for $1,015.00, payable 
three months after date, to the order of Sparta Bread 
Company and signed by George Peter, who was then 
the sole owner of said bakery and was conducting it 
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under the name and style of Sparta Bread Company. 
At the maturity of said note and from time to time 
thereafter, viz: September 24, 1920, October 26, 1920, 
November 26, 1920, and December 27, 1920, curtails 
were made on said indebtedness and renewal notes 
given for the unpaid balance, which were made and 
endorsed in the same manner until finally the note of 
December 27, 1920, for $600.00, being the one involved 
in this litigation, was delivered to the Second National 
Bank, signed, and executed, as aforesaid; no pay¬ 
ments have been made on account of the principal of 
said note or interest thereon, and the said note is now 
held and owned by the Second National Bank. 

On August 10, 1920, Peters executed a bill of sale 
of the Sparta Bread Company to Michael Yankou, 
which was recorded August 20, 1920. On August 10, 
1920, Yankou and Peters entered into a partnership 
for the purpose of conducting a bakery under the name 
of Sparta Bread Company (R. 3). No testimony was 
offered before the auditor against the admissibility of 
said note as a note against the partnership, or other¬ 
wise. 

As shown by the record, the circumstances under 
which the note to the Second National Bank was en¬ 
dorsed by Sparta Bread Company are entirely differ¬ 
ent from the circumstances under which the Barrell 
indebtedness was created by deed of trust of the one- 
half interest of said Peters in said partnership. The 
endorsement of the notes by the Sparta Bread Com¬ 
pany, of respectively September 24, 1920, October 26, 
1920, November 26, 1920, and December 27, 1920, were 
of the Sparta Bread Company, the partnership, 
the said company being the only company of that 
name in existence, and which partnership was formed 
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August 10th, 1920, and was composed of Peters and 
Yankou. 

The Auditor in his report finds that the Second Na¬ 
tional Bank is entitled to share in the assets in the 
hands of the receiver, as a general creditor of the part¬ 
nership (R. 6). The court set aside the finding of the 
Auditor in regard to the Second National Bank (R. 
12). The Auditor held, from all the evidence before 
him, that the note was a firm obligation, and no proof 
being submitted to the contrary it is respectfully sub¬ 
mitted the Auditor was justified in so holding; and 
further that the allowance of the said claim by the 
Auditor should not have been reopened and considered 
by the court, by reason of the fact that there was no 
specific exception filed to the allowance of the claim, 
excepting the general statement that the Bank should 
not have priority over the claim of the said Barrell. 
If it was to be contended that the renewals and pay¬ 
ment of interest on the said notes were not made by 
the Sparta Bread Company, or that the Sparta Bread 
Company was not liable on the note, these facts should 
have been adduced by witnesses, so as to give the Bank 
opportunity to meet this testimony, and it is respect¬ 
fully submitted that it comes too late, after the Audi¬ 
tor files his report and holds that the note is a note 
chargeable against the partnership, to raise the objec¬ 
tion by exceptions. 


ASSIGNMENT OF ERRORS BY SECOND 
NATIONAL BANK. 

1. The Court erred in not sustaining the Auditor’s 
report filed in this cause. 

2. The Court erred in holding that the promissory 
note of Six Hundred Dollars ($600.00) payable to the 
order of Sparta Bread Company and signed by George 
Peters and endorsed Sparta Bread Company was not 
an indebtedness of the firm of George Peters and 
Michael Yankou, partners, trading as Sparta Bread 
Company. 

3. The Court erred in its ruling upon the report of 
the Auditor in sustaining the following exception to the 
Auditor’s report: “Exception of George Peters, No. 8: 
‘He excepts to the Auditor’s holding, that the claim 
of the Second National Bank should have priority over 
the claim of L. Y. Barrels when said claim was con¬ 
tracted under precisely the same circumstances as that 
of the Second National Bank,’ ” and a similar excep¬ 
tion filed by the said Barrell and also by the Receivers 
in this cause, and by its said ruling sustaining said ex¬ 
ceptions disallowing the claim of the Second National 
Bank. 

4. The Court erred in disallowing the allowance by 
the Auditor of the claim of the Second National Bank 
and prorating the amount of said allowance among 
the other claimants. 

5. The Court erred in holding that the Second Na¬ 
tional Bank shall take nothing in its intervening peti¬ 
tion. 

6. The Court erred in dismissing the said interven¬ 
ing petition. 

7. The Court erred in authorizing the Receivers to 
make distribution of the funds now in their hands, ex¬ 
cluding from said distribution the amount theretofore 
allowed to the Second National Bank under the Audi¬ 
tor’s report. 
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AUTHORITIES. 

The Partnership Trading as Sparta Bread Company 

Was Liable on the Note. 

The Supreme Court of the United States, in LeRoy , 
Bayard <& Co. vs. George Johnson , 2 Peters, 
186, 7 L. Ed., 391, with cases cited, held that third 
persons are not bound to inquire whether the partner 
with whom they are contracting is acting on the part¬ 
nership account or for his individual advantage. The 
interest of the partner in the joint stock of the con¬ 
cern and*his consequent authority to use the partner¬ 
ship name, raises a presumption that the contract was 
made for the joint account; which is sufficient to bind 
the firm unless the contrary be shown. It is well set¬ 
tled, says the court, that if a bill of exchange be drawn 
by one of the partners in the name of the firm, or if a 
bill be drawn on the firm by the usual name and shall 
be accepted by one of the partners, all the partners are 
bound. It results necessarily from the nature of the 
association and the objects for which it is constituted 
that each partner should possess the power to bind the 
whole when acting in the name by which the partner¬ 
ship is known, although the consent of the other part¬ 
ners to the particular contract should not be obtained, 
or should be withheld. 

Fishel, et al., vs. Pinckard, 141 NE. 615 (Indiana 
App.), Dec. 6, 1923. Held: 

“It is not essential, in order to bind a partner¬ 
ship, that the firm name be used, for one of the 
partners may bind the firm by the use of his in¬ 
dividual name alone.* * 

The Court overruled the contention that a de¬ 
murrer should have been sustained, which attacked 
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the original suit, on the ground that there was no 
direct averment that one of the partners entered 
into the agreement referred to, for or on behalf 
of the partnership; holding that one of the part¬ 
ners could bind the partnership firm by the use 
of his individual name alone. 

Quoting: 

Elliott, Contracts, Par. 4877. 

Schmidt vs. Ittman, 15 South. 310. 

Bromley vs. Elliott, 38 NH. 287. 

Lawson vs. Davis, 238 SW. 402. 

In the case of Farmers & Merchants Bank vs. * 
Kriegel, 195 NW. 624 (Supreme Court of Iowa—Nov. 
IS, 1923). The facts were that a creditor took a note 
from a debtor, who was a member of a partnership, 
sold it to a Bank with his endorsement, and when the 
note fell due took a new note signed by both partners, 
payable to him, and which he used in taking up the 
first note, transferring it to the same Bank, and taking 
a chattel mortgage to secure himself. 

It was held that the chattel mortgage was not fraud¬ 
ulent as to creditors on the theory that it was given 
on joint property to secure the individual debt of one 
of the partners only. 

The law is well settled in a trading partnership that 
one of the partners has power to transact the whole 
business of the firm, whatever that may be, and to 
bind the partnership by such transactions; and this in¬ 
cludes bills and notes. 

In 20 R. C. L., page 900, Section 111 , it is held “The 
power of one partner to pledge the credit of the part¬ 
nership in the emission of commercial paper is im¬ 
plied with respect to trading or commercial partner- 
shipe. ,, And at page 901, Section 112, the doctrine is 
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laid down that “it is well settled that, in the case of 
commercial or trading partnerships, each partner has 
implied authority to issue negotiable instruments in 
the firm name and in its behalf and to indorse promis¬ 
sory notes.’ ’ (See cases cited.) 

“The authority of a partner in a trading partner¬ 
ship to execute negotiable paper is not limited to in¬ 
struments in which he, for his firm, is the sole maker 
or drawer, but he may give to his negotiable paper 
whatever form he pleases. If one partner has author¬ 
ity to bind the firm for borrowed money, and it is 
loaned on his signature, to the credit and for the 
benefit of the partnership, the firm may be held liable 
therefor, although he signs his individual name to the 
instrument securing the loan. 20 R. C. L., p. 902. 

A partner’s endorsement of the firm name for his 
private purposes without the consent or knowledge of 
his copartners will, after the note has passed to a bona 
fide holder, bind the firm. New York Fire Insurance 
Co. v. Bennett, 5 Conn. 574. 

In a commercial partnership one partner has the im¬ 
plied authority to borrow money on the credit of the 
firm and thus render his partners liable for the sum 
borrowed; and this is true although the partner sub¬ 
sequently misappropriates the money. Hawse v. Pat¬ 
terson, 53 Ala. 205. 

In 20 R. C. L., page 803, the doctrine is clearly es¬ 
tablished, supported by authorities, that “having the 
right to adopt a firm name it normally results that 
the firm may be held liable on contract entered into 
under such name; but to bind one partner by note 
drawn by his copartner in the latter’s own name it 
must clearly appear that such name was the style of 
the firm.” 
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An accommodation note endorsed by a member of 
the firm with the firm name, without the knowledge 
or consent of the others of the firm, and used to pay 
a debt of the person so endorsing it, is valid against 
the firm in the hands of a bona fide purchaser for 
value without notice. At. State Bank v. Savery, 82 
N. Y. 291. 

The firm of Peters and Yankou held themselves out 
to the public as a partnership trading as Sparta Bread 
Company , and by that name the bank dealt with them 
after the formation of the partnership; the said Sparta 
Bread Company was the payee named in the note, and 
as such payee endorsed the note, and, it is submitted 
is liable therefor. 


IT 

No proper or specific exceptions were filed to the 
Auditor’s Report against the allowance of the claim 
by the Auditor. 

The claim of the Second National Bank was allowed 
by the Auditor as a liability of the partnership trad¬ 
ing as Sparta Bread Co.; exceptions were filed to the 
Auditor’s report (R. 7-10), but no specific exception 
disputing allowance of the claim of the Second Na¬ 
tional Bank. 

George Peters, in his exceptions (R. 7-8), says: 

“He excepts to the Auditor’s holding that the 
claim of the Second National Bank should have 
priority over the claim of Louis B. Barrell, when 
said claim was contracted under precisely the 
same circumstances as that of the Second National 
Bank. ’ ’ 
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The exceptions of the Receivers (R. 9): 

“The said report of the Auditor finds that the 
claim of Louis B. Barrell and that of the Second 
National Bank are both valid claims against 
George Peters, and arose under similar circum¬ 
stances, both existed at the time George Peters 
transferred an interest in the bakery in question 
to Michael Yankou, yet said bank is made a gen¬ 
eral creditor together with the general creditors 
of the firm of Yankou and Peters, while the pay¬ 
ment of the claim of Louis B. Barrell is postponed 
until after the claim of said bank and the general 
creditors of Yankou and Peters are paid, the sat¬ 
isfaction of which will exhaust the entire fund and 
leave no distributive part for the claim of Bar¬ 
rell. To this holding these Receivers except, and 
contend that the claim of said bank and Barrell 
should be placed in the same class and both given 
priority over the claims of creditors of Yankou 
and Peters, because the Sales in Bulk Act was 
not complied with when Peters conveyed an in¬ 
terest in the bakery in question to Michael Yan¬ 
kou.” 

The exceptions of John Barrell and Athena Barrell 
(R. 10): 

“They except to the claim of the Second Na¬ 
tional Bank and of the claims of other creditors 
of George Peters and Michael Yankou being given 
the preference or priority over said claim of Louis 
B. Barrell.’’ 

In Smith v. Am. Bond and Trust Co., 12 App. D. C. 
192, it was held the findings of fact by an Auditor, 
who is an officer with judicial functions, are analogous 
to the verdict of a jury in a suit at common law; and 
have every reasonable presumption in their favor, and 
will not be set aside or modified unless there clearly 
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appears to have been error or mistake on the Auditor’s 
part. 

And the court further said, that a general excep¬ 
tions to an auditor’s report to the effect merely, that 
the finding, instead of being in favor of one party, 
should have been in favor of the other, is insufficient. 
Citing the case of Tilghman v. Proctor, 125 U. S. 136- 
149; Callahan v. Meyers, 128 U. S. 617. 

See also Richardson v. Van Auken, 5 App. D. C. 209. 

Ill 

The sustaining by the Court of the exceptions to the 
allowance of the claim of the bank by the auditor , re¬ 
sulted in disallowing the claim against the partner¬ 
ship. The Court should have overruled the exceptions 
or placed the claim in the more favorite class as set 
up in the exceptions , as a claim having priority over 
claims against the partnership. 

It is submitted that the Second National Bank is en¬ 
titled to receive the amount allowed to it by the Audi¬ 
tor in his report. If, however, a contrary view thereto 
is to be taken, then it is submitted that the Second Na¬ 
tional Bank is entitled to priority over the general 
creditors of the partnership firm by reason of the fact 
that on August 10, 1920, George Peters executed a bill 
of sale of the business to Michael Yankou, which in¬ 
strument was recorded August 20,1920 (R. 3), and the 
failure on the part of the parties thereto to comply 
with the Act of Congress of April 28,1904, commonly 
known as the ‘*Sales in Bulk Law.” The only parties 
exempt from the said Act are executors, administra¬ 
tors, receivers or any public officers conducting a sale 
in his official capacity. The object of these laws is gen¬ 
erally to hold the goods of debtors under such circum- 
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stances a trust fund for the benefit of creditors, and 
to hold the purchaser in possession as a trustee for 
such creditors. 


Facheimer-Keifer Co. v. Burton, 128 Tenn. 682. 
Respectfully submitted, 


April 29,1924. 


Alexander Wolf, 
Nathan Cayton, 
Attorneys for Second 
National Bank, 
Intervenor . 
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Second National Bank, et al . 
Plaintiffs , 
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Michael Yankou, et al , 
Defendants . 


Brief for Appellants 
John Harrell and Athena Harrell 
Administrators 


THE FACTS. 

On April 8, 1920, Harres Voss sold to George Peters 
a certain bakery, which he had been operating under 
the name of Sparta Bread Company (R. 17). The sales 
in bulk law (33 Sts. Part 1, p. 555) which makes sales 
in bulk void as to existing creditors, unless certain 
things are done, was not complied with (R. 17). There¬ 
after Peters conducted the bakery under the same name 
until August 10, 1920, when he made a bill of sale of 
it to Michael Yankou (R. 17), recorded August 20, 
1920 (R. 3), but without complying with the sales in 
bulk law (R. 17). 

On August 10, 1920, the date of said last transfer, 
Peters and Yankou formed a partnership, and as co- 
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partners, thereafter conducted the bakery under the 
same name (R. 17) until Receivers were appointed in 
this proceeding, January 18, 1921 (R. 4). 

The Receivers sold the bakery, under order of court, 
and the proper distribution of the proceeds, constitutes 
the controversy here involved. The trial court gave 
the creditors of Harres Voss priority over all others, 
because the sales in bulk law had not been complied 
with. That ruling is conceded to be correct. At the 
time Peters transferred the bakery to Yankou he owed 
the appellant, Louis B. Barrell, $3,000.00 and the appel¬ 
lant, the Second National Bank, $1,015.00. Both of 
these debts were for money loaned to him, evidenced 
by promissory notes (R. 17). The bank note was cur¬ 
tailed and renewed from time to time, and when the 
receivers were appointed, the amount due was $600.00, 
evidenced by the note proved in this suit (R. 18). 
The auditor's report grouped the claim of the bank 
with the creditors of the partnership of Peters and 
Yankou, and gave these creditors priority over said 
claim of Barrell, as though the sales in bulk law did 
not apply (R. 6). Exceptions were duly filed to this 
part of the report, and the court ruled that the bank 
was a creditor of Peters, but not a creditor of the firm 
of Peters and Yankou, and that the transfer of the 
bakery by Peters to Yankou, August 10, 1920 (R. 12), 
was not within the provisions of the sales in bulk law 
(R. 11-12), and ordered the fund pro rated among the 
partnership creditors to the exclusion of the claims of 
both the bank and Barrell (R. 11, 12 and 18). 

POINTS FOR DETERMINATION 

There are but two points to be determined on this 
appeal, as shown by the assignments of error. 

(a) Whether the sales in bulk law gives the indebt¬ 
edness of Peters to Barrell priority over the obligations 
of the partnership, subsequently created. 
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(b) Whether the claim of the Second National Bank 
is an individual indebtedness of Peters or an indebted¬ 
ness of the partnership of Peters and Yankou. 

ASSIGNMENTS OF ERROR BY JOHN BARRELL 
AND ATHENA BARRELL 

1. The Court erred in its ruling upon the report of 
the Auditor in not sustaining the exception to the hold¬ 
ing of the Auditor in that report placing the claim of 
Louis B. Barrell and the Second National Bank in dif¬ 
ferent schedules and giving them different priorities, 
though they were both held to have been valid and 
existing at the time George Peters transferred the 
bakery in question to Michael Yankou, and created un¬ 
der similar conditions. 

2. The Court erred in its ruling upon the report of 
the Auditor in not sustaining the exception to the hold¬ 
ing of the Auditor in that report that the Act of Con¬ 
gress approved April 28, 1914, commonly known as 
the “Sales in Bulk Act,” did not apply to the sale of 
the bakery by George Peters to Michael Yankou. 

3. The Court erred in its ruling upon the report of 
the Auditor in not sustaining the exception to the rul¬ 
ing of the Auditor in that report, that the claim of 
Louis B. Barrell against George Peters, existing at the 
time the latter transferred the bakery to Michael 
Yankou, was not entitled to priority over the claims 
of the creditors of the partnership thereafter entered 
into between George Peters and Michael Yankou, and 
holding that the Sales in Bulk Act did not apply to 
said sale. 

4. The Court erred in holding that the sale by George 
Peters to Michael Yankou, August 10th, 1920, of the 
bakery and property involved in these suits, was not 
within and controlled by the provisions of the Act of 
Congress approved April 28th, 1914, commonly known 
as the “Sales in Bulk Act.” 
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5. The Court erred in refusing to order “Schedule 
B” of the Auditor's report amended by placing therein 
the claim of Louis B. Barrell, now represented by his 
administrators, John Barrell and Athena Barrell, 
which is evidenced by one promissory note of George 
Peters, for $3,000.00, dated August 5, 1920, and pay¬ 
able to said Barrell. 

6. The Court erred in ratifying and confirming the 
Auditor's report without the said claim of said Barrell, 
having been first placed in “Schedule B" thereof. 

7. The Court erred in directing distribution of the 
money held by the Receivers, excluding from such 
distribution the said claim of said Barrell (R. 14). 

THE SALES IN BULK LAW 

The sole purpose of this statute is to prevent debtors 
from disposing of their property in such manner as 
to put it beyond the reach of creditors. The statute 
not only protects creditors against sales, but it also 
protects them against transfers out of the usual or ordi¬ 
nary course of business. It provides: 

Sec. 3. That any sale or transfer of a stock 
of goods, wares, or merchandise out of the usual 
or ordinary course of the business or trade of 
the vendor, or whenever thereby substantially 
the entire business or trade theretofore con¬ 
ducted by the vendor shall be sold or conveyed, 
or attempted to be sold or conveyed, to one or 
more persons, shall be deemed a sale or transfer 
in bulk, in contemplation of this Act. 

The “transfer" of the bakery by Peters to Yankou 
was a transfer of the whole enterprise “out of the 
usual and ordinary course," even though it was in¬ 
tended only to make it a partnership asset, because 
thereafter Peters, as an individual, had neither own- 
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ership nor control of it. Partnership property, so far 
as creditors are concerned, belongs to an entity sepa¬ 
rate and apart from the individual members, and part¬ 
nership creditors have a prior right to satisfy their 
claims out of the partnership assets, over even prior 
creditors of the individual members, unless changed 
by the sales in bulk law. 

The record shows that the claim of Barrell is for 
money loaned to Peters while he was the sole owner of 
the bakery (R. 5-17), and it is only fair to assume that 
this money was used in connection therewith and added 
value thereto, which will inure to the benefit of the 
persons who subsequently became creditors of the part¬ 
nership, and to the exclusion of Barrell, unless pre¬ 
vented by the statute in question. This law was de¬ 
signed to make such frauds impossible, and if the act 
does not apply here, its object may be easily defeated 
in every case by first selling one part of a stock and 
then immediately selling the other, or by conveying 
it to a partnership, of which the seller is a member, 
as in this case. The latter would be particularly per¬ 
nicious, because it enables a person to put his property 
beyond the reach of creditors, until subsequent credi¬ 
tors of his own, as partner, have been paid. If this 
is permissible where there is an equal partnership, 
as here, it is equally permissible where the original 
owner holds the major interest in the partnership. It 
is respectfully submitted that any such transaction is 
a “transfer * * * out of the usual or ordinary course 
of the business or trade of the vendor,” and within 
both the letter and spirit of the statute, and void as 
to the debt due Barrell. 

Credit is ordinarily given in connection with a busi¬ 
ness upon the assumption that it will be continued as 
usual, and a decided change affects the conditions which 
induced the credit, and the creditor should be protected. 
For this purpose the statute prevents a sale in bulk 
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or other transaction out of the usual or ordinary course 
whereby substantially the entire business “shall be sold 
or conveyed.” 

The trial court held, in effect, that the bill of sale 
by Peters to Yankou, though purporting to be an abso¬ 
lute sale, was intended only as a sale of a part of the 
stock, and therefore not within the statute, as it does 
not in terms prohibit the sale of a part of a stock, as 
do some statutes relating to such transactions (R. 11). 
It is believed that the local law is broader and more 
comprehensive than those specifically prohibiting a sale 
of the whole or a part of a stock, because it prohibits 
not only a^Sale, but also a transfer out of the usual or 
ordinary course of business. 

Assuming, without conceding, that a sale must be of 
the entire stock, to offend against the statute, still the 
instant transaction would be a conveyance out of the 
usual or ordinary course. The third section of the 
statute expressly makes a distinction between a sale 
and a conveyance by protecting creditors wherever the 
goods “shall be sold or conveyed, * * * out of the 

usual or ordinary course of the business or trade of the 
vendor.” If the bill of sale by Peters to Yankou of the 
entire stock and business, to become the assets of a 
partnership, between them, is not a conveyance out of 
the usual or ordinary course, it is difficult to conceive 
what would be such conveyance. 

THE CLAIM OF THE SECOND NATIONAL BANK 

The claim of the Second National Bank does not con¬ 
cern these appellants, unless it is determined to be the 
personal obligation of Peters, in which event these ap¬ 
pellants concede that it should be classed with the Bar¬ 
ren claim, which they represent. 

Respectfully submitted. 

HOWARD BOYD, 

Attorney for John Barr ell and Athena Barrell 









